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CHARLES McDOWELL and another, Adm’rs. of JOHN E. BUTLER, 
against RACHEL BUTLER. 


Where a bond was made payable to two, by several obligors, and one of the 
obligees became the administrator of one of the sureties, it was Held that, 
although the remedy as to such deceased surety was suspended at law, yet 
the right of the obligees to sne the principal obligor in a court of law was 


unimpaired, 


Tue bill alleges that the plaintiffs, as administrators of John 
E. Butler, sold the property of their intestate at public auc- 
tion, and that the defendant became the purchaser of some of 
it at the price of $1,777,50, and gave them hersealed obligation 
for the same, with W. C. Butler, Thomas Butler and another, 
as sureties ; that she made a deed of trust to secure the pay- 
ment thereof, and by the sale of the property therein con- 
tained, $1,207,16 was made, and applied as a credit upon the 
said bond, and that the residue of the said bond is still due, 
and owing to them as administrators as aforesaid ; that Tho- 
mas Butler and W. C. Butler are dead, and their estates in- 
solvent, and that the other surety, one Harbison, is also dead, 
and left no property ; that their intestate’s estate was much in- 
volved in debt, and that the assets which came to their hands 
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were insufficient to liquidate the debts owing by their intes- 
tate; that claims to the amount of some three or four thon- 
sand dollars, against the estate of Samuel P. Carson, had been 
placed in the hands of certain attorneys in the State of Arkan- 
sas, for collection, and that, presuming on the availability of 
the said claims, they had suffered judgments to be entered 
against them, beyond the amount of the assets that came to 
their hands, and that part of the said judgments is still un- 
satisfied ; that in consequence of the indulgence extended to 
them by the creditors of the estate, they were enabled to in- 
dulge the defendant on her note, and that hoping that the 
estate of S. P. Carson would be good, they forbore to enforce 
the collection against her, but they have been disappointed 
in the hope of collecting the said debt, and only the sum of 
$2,500 has been realised, and that the same has been applied 
to discharge the debts against the estate of their intestate ; that 
the plaintiff Charles McDowell, with another, became the 
administrators of William C. Butler, and in consequence of 
the said administration, the remedy in behalf of the plaintiffs 
on the said bond, in law, was suspended, and there being a 
necessity for the residue of the amount of said bond, for the 
payment of debts as aforesaid, they pray that the defendant 
may be compelled, in Equity, to discharge the remainder of 
her bond. 

Defendant demurred, and the cause being set for argument 
on bill and demurrer, the same was sent to this Court by con- 
sent. 


Avery, for plaintiffs. 
Dickson, for defendant. 


Barrie, J. The ground upon which the defendant’s coun- 
sel places her demurrer, is, that the plaintiffs have a full and 
complete remedy at law against her; and we cannot see how 
the position can be successfully assailed by the plaintiffs. 
The bond given by the defendant and her sureties, is either 
in itself, or by force of the act of 1789, (Rev. Code, ch. 31, 
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sec. 84,) joint and several, and the plaintiffs had a perfect 
right to sug the defendant alone at law, notwithstanding the 
suspension of their remedy against the estate of William C. 
Butler, one of the obligors. The case does not come within 
the principle upon which Sanders v. Bean, Busb. Rep. 318, 
was decided, upon the supposed analogy to which, we have 
no doubt, the present bill was filed. In that case the relator, 
who was, in law, regarded as the plaintiff in the action, never 
had any right to sue in any court of law, upon the bond. By 
executing the bond as one of the sureties of the constable, he 
disabled himself from doing any thing, by which he could 
have a remedy at law upon it. The Court say expressly, that 
“ his right to sue depends upon the fact, that the hond was, 
in effect, delivered to him, or that a contract was made with 
him ; which could not be; as he could not, either by himself 
or with others, deliver the bond to himseif, or contract with 
himself.” 

In the case now before the Court, no such objection could 
have been made against the bond when it was first delivered. 
The plaintiffs, then, had a perfect right to sue at law, all the 
obligors, or any one or more of them. When one of them, 
William C. Butler, died, and another obligor, together with 
one of the plaintiffs, took out letters of administration on his 
estate, the right of the plaintiffs to sue them was indeed sus- 
pended, but it in no wise affected their remedy against the 
present defendant, who was the principal obligor. She could 
have no equities for contribution against her own sureties, 
and there was, therefore, nothing, either in the technical forms 
of proceeding at law, or in the nice and refined principles of 
equity, to prevent a court of law from affording to the plain- 
tiffs a full and complete remedy against the defendant. She 
was undoubtedly bound by her bond when it was originally 
executed, and the act of plaintiffs, or either of them, in sus- 
pending, or even in extinguishing their remedy at law against 
one of her sureties, could not suspend or extinguish the right 
to sue her. 
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The demurrer is sustained, and the bill dismissed with costs. 


Perr, Curiam, Bill dismissed. 








PHILIP H. BENICK and wife against JOHN BOWMAN, Ex’r., and others. 


Where a woman, upon the eve of marriage, made a conveyance of property to 
a trustee, to which she then had no right, but to which she afterwards 
acquired a right, Held that the property passed to the trustee by estoppel. 

Although it is usual, in suits against executors and administrators, for the 
settlement of estates and the payment of legacies, to direct the costs to be 
paid out of the fund, yet, where the estate is very small, an executor who 
makes costs, by relying upon an unreasonable objection, will be decreed to 
pay them personally. 


Cavsr removed from the Court of Equity of Rutherford county. 

The bill was filed by P. H. Benick and his wife, against the 
executor of the will of David Bowman, for the recovery of 
legacies therein bequeathed to her. In the said will, certain 
specific items of property, such as cattle, beds and household 
furniture, were bequeathed to the female plaintiff, and a re- 
siduary clause in the same, entitled her to an equal share of 
the property not otherwise specifically bequeathed. 

The executor set forth that, on the marriage of the plaintiff 
P. H. Benick with his wife, the female plaintiff, a contract 
was entered into between them and one Cicero Hinkle, to the 
effect that certain specific property, (naming it), which is the 
same that is contained in the will of David Bowman, as the 
legacy of the plaintiff Lydia, should vest in the said Cicero 
as trustee for the sole and separate use and benefit of the said 
Lydia. In which said marriage contract it was further stipu- 
lated that the said Lydia, should have full power and authority 
to acquire property or any estate whatever, im her own name, 
and in her individual right; and the executor objected that 
he had no right or authority to pay over these legacies, or any 
part of them, to Benick and his wife, but that the same vested 
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in the trustee, Cicero Hinkle, who is not made a-party to the 
bill, but who should have been. 

By an interlocutory order, it was referred to a commissioner 
to take an account of the residuary fund, who reported a small 
sum ($20,79), in favor of Mrs. Benick. The report was not 
excepted to, and was confirmed. 

The cause was set for hearing upon the bill, answers and 
former orders; and on the hearing, the defendants’ counsel 
submitted a motion to dismiss the bill for the want of proper 
parties. 


Bazter, for the plaintiffs. 
Shipp, jr., for the defendants. 


Pearson, J. The effect of the deed was to vest the title of 
the property, specifically mentioned, in Cicero Hinkle; for, 
although Mrs. Benick did not then have the title, yet, when 
she afterwards acquired it, under the will of her father, the 
deed took effect so as to pass the title of the property by way of 
estoppel. In respect to this property there is no controversy, 
the executor having assented. In respect to the amount to 
which Mrs. Benick is entitled, under the residuary clause of 
her father’s will, the effect of the deed was to constitute a 
covenant by which Benick agrees to surrender his marital 
rights, and to permit his wife to acquire property, and to hold 
it for her own separate use in the same manner as if she was a 
feme sole. In regard to these future acquisitions, Hinkle is 
not interposed as trustee, but the matter is put on the footing 
of an executory agreement, to be enforced at the instance of 
the wife. 

It follows that Hinkle was not a necessary party. The 
motion to dismiss is disallowed, and there will be a decree in 
favor of the plaintiffs, for the amount reported. The defend- 
ant will pay plaintiffs’ costs. It is usual to direct the costs to 
be paid out of the fund, in suits against executors and admin- 
istrators, for the settlement of the estate and the payment of 
legacies ; but in this case, the fund is small, and it would be 
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unreasonable to allow the defendant to consume it by relying 
on an objection which turns out not to be tenable. He 
ought to have settled and paid over Mrs. Benick’s portion 
of the residue, without suit, leaving it to her to move in the 
matter respecting the appointment of a trustee to carry out 
the provisions of the marriage agreement. 


Per Curiam, Decree accordingly. 











JOHN A. FLEMING and others against JAMES McKESSON, Adm’r., 
and WM. F. McKESSON. 


Generally, the next of kin cannot sue the debtor of the intestate, but where 
an administrator is manifestly under the influence of the debtor, and that 
influence has been collusively exercised to the injury of the next of kin, they 
may, in equity, have an account against the debtor. 


Aprea from the Court of Equity of McDowell county. 

The bill of the plaintiffs alleges that they are the only 
children and next of kin of Samuel Fleming, who died in the 
year 1851, intestate, leaving the plaintiffs infants of tender 
years, his only children; that the deceased, at the time of his 
death, owned a large personal estate, consisting of slaves, 
stock, grain, furniture, wagons, carriages, and debts due him 
by judgments, bonds, notes, accounts, &c.; that a few days 
after his.death, the defendant James McKesson obtained spe- 
cial letters of administration on the estate of said Samuel, and 
in company with his son, the defendant William F. McKesson, 
and in the absence of all other persons, went to the late resi- 
dence of the intestate, and took into their possession all 
his private papers, among which were three or more notes on 
the defendant William F. McKesson, amounting in the aggre- 
gate to over $6000, and receipts for payments made by him 
to said defendant, and obligations cancelled in relation to other 
business transactions between them ; that.under these special 
letters, the defendant sold many articles of property of great 
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value, the amount of which the plaintiffs are ignorant, and 
upon the expiration of his said letters, to wit, at —— Term, 

1852, of the county of McDowell, the defendant James obtained 
general letters of administration on the said estate; that under 
these general letters, he proceeded to sell all the personal 
property of the said intestate, and made what purports to be 
a true return thereof, embracing an inventory of the judg- 
ments, bonds, notes, accounts and other debts of the intestate; 
but they charge that, by collusion between him and the said 
William F.. McKesson, he failed to return the notes and single 
bills which the said William owed the said Samuel Fleming 
at the time of his death, to wit, one for $2,250, due 10th of 
Nov., 1849, and. another for $150, due Ist of Jan., 1851. 

The bill alleges that the defendants further combined and 
confederated together to cheat and defraud the plaintiffs, and, 
by collusion, the said Jamessuffered and procured judgments to 
be rendered in the Superior Court of Burke county against him- 
self as administrator, in favor of the other defendant William, to 
wit, one for $862,03; one other for $591,46, and costs; and 
a third for $146,03 ; that no part of either of these judgments 
was due from the deceased to the said Wm. F. McKesson, 
and that recoveries might have been successfully resisted if 
the defendant James had desired to do so; but that, instead 
thereof, he, by collusion, and for the benefit of his son, allow- 
ed the said judgments to be obtained without sufticient proof, 
and without producing on the trial the rebutting testimony 
within his possession and knowledge; that besides these 
amounts, the defendant James has in his hands other large 
sums which are due and distributable among the plaintiffs. 

The prayer is, that the said judgments may be declared 
void, and if paid, that the said Wm. F. McKesson be decreed 
to repay the amount, with interest and costs, to the plaintiffs, 
and that he be decreed to pay the said notes and bills and 
all other debts due and owing from him to the said Samuel 
Fleming at his death ; and that the said James render a full 
account of his administration; with a prayer for general relief. 

The defendants severally demurred for the want of equity 

12 
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in the bill; and for further cause, that the bill alleges several 
and distinct grounds of complaint against.several and distinct 
persons, and is thus multifarious. 

The cause was set down for argument on the demurrers, 
and, upon argument in the court below his Honor over-ruled 
the same, and ordered that the defendants answer; from 
which decree, defendants appealed to this Court. 


Baater, for the plaintiffs. 
JV. W. Woodfin, for the defendants. 


Barrie, J. We have no hesitation in deciding that the 
demurrer of the defendant James McKesson must be over- 
ruled. The plaintiffs, as the next of kin of his intestate, have 
aright toa full account of his administration, and there is 


nothing charged in the bill to which he ought not to be com- 


pelled to answer. If he, by collusion with the other defend- 
ant, who is his son, permitted him to abstract notes from the 
papers of his intestate, he ought to be accountable for them, 
and he is equally liable if he fraudulently permitted his son 
to recover judgment against him upon feigned debts. 

The right of the plaintiffs to discovery and relief against 
the other defendant, the son, is, both upon principle and au- 
thority, equally clear. The demurrer admits the charge of 
collusion, and that being established, it is manifest that the 
father cannot be relied on to take the proper steps against 
his son for holding him to a just responsibility to the estate 
of his intestate. Besides, the plaintiffs seek to have the judg- 
ments obtained by the son against the father enjoined, and 
for that purpose the son is certainly a necessary party. In 
Spack v. Long, 2 Dev. and Bat. Eq. 60, this Court decided, 
that though, generally, legatees cannot sue a debtor of the 
testator, because it is the right and duty of the executor to 
collect all debts, yet, where the executor was insolvent, and 
manifestly under the influence of the debtor, who was his 
brother, and that influence was collusively exercised to the 
injury of the legatees, they might, in Equity, have an account 
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against the debtor. It is true that, in that case, the executor 
was insolvent, but it will appear, from the opinion, that the 
Court based their decision quite as much upon the improper 
influence exercised by the debtor brother over the executor, 
to the prejudice of the legatees, 

In the present case, assuming, then, collusion between the 
father and son, as charged in the bill, to be true, the power 
of the son over the father, will undoubtedly be used in a man- 
ner detrimental to the interest of the next of kin. 

The counsel for the defendants have referred us to the case 
of Pearse v. Lewitt, 7 Simons, 471, (10 Eng. Ch. Rep. 152,) 
as an authority against the right of the plaintiffs to make the 
defendant William F. McKesson, a party. That was a case 
where the devisees and legatees, under a will, filed a bil} 
against the trustees and executors, and also against the mort- 
gagee in possession of a part of the estates, alleging that the 
trustees and executors, colluding with the mortgagee, refused 
to make him account for the rents which he had received, or 
to redeem the mortgage, and prayed for an account of the 
testator’s assets, and that the mortgage might be redeemed. 
The mortgagee filed a demurrer for multifariousness, which 
was sustained by the Vice Chancellor, Sir Lancetor SuapWE 1, 
upon the following ground: “If he (the mortgagee) is never 
to be freed from his suit until the accounts of the personal 
estate have been taken, he will not be placed in the situation 
in which he ought to be, because he has a right to have the 
account of his principal and interest taken at once, and a day 
fixed either for the payment of it dr for a foreclosure, and 
not to await the result of taking the accounts of the personal 
estate, and other matters in which he is not at all interested.” 
In the course of his remarks, the Vice Chancellor referred to 
the case of Doran v. Simpson, 4 Ves. Jr., 651, which had 
been cited to show that a party interested in the personal 
estate of the testator, had a right to sue a debtor to the estate, 
where there was collusion between him and the personal rep- 
resentative. But he remarked, that the right to sue extended 
only so far as was necessary to obtain payment of the debt 
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He also referred to the case of Burroughs v. Elton, 11 Ves. 
Jun’r., 29, decided by Lord Expon, which he said was much 
discussed, and decided the same principle. He closed his 
remarks upon those two cases by saying, that the creditor 
might “sue to the extent to which it was necessary that he 
should sue for realising the debt, in order that it might be 
made available for the payment of what was due to himself 
and the other creditors of the testator, because the hand which 
ought to receive the debt would not be stretched out to re- 
ceive it.” “Those cases, however, (he adds) differ from the 
present, for there, the sole object was to recover the debt, but 
this not only seeks to redeem the mortgaged estate, (to which 
purpose it ought to have been confined, so far as he was con- 
cerned,) but relates to a variety of other matters in which he 
has no interest, and therefore, the cases cited have no analogy 
to the present.” 

We think the situation of the defendant Wm. F. McKes- 
son is very different from that of the mortgagee in the case 
to which his counsel refers, and is more like that of the debtor 
mentioned in the cases therein eited. He is charged to be a 
debtor colluding with the administrator, his own father, not 
only for the purpose of avoiding the payment of the debts 
which he justly owes the estate, but actually seeking, by 
means of such collusion, to recover from the estate, debts al- 
leged to be due him, which, in fact, never existed. If the 
charge of collusion be true, as admitted by the demurrer, it 
would be contrary to all human experience to expect that the 
father “ will stretch out* his hand to receive the debt” due 
from his son, or to prevent the collection of the judgments 
which the son has obtained against him. 

Under the circumstances, it seems to us, that he is a neces- 
sary party, and his demurrer must be over-ruled. 

The plaintiffs are entitled to a decree, over-ruling both de- 
murrers, with costs, and requiring both defendants to put in 
answers to the bill. “* 


Per Coriam, Decree accordingly. 
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MICHAEL FRANCIS against JAMES R. LOVE. 


In 1844, a parol agreement was made by the defendant to convey a body of 
land. In 1848, the defendant, in writing, recognised the agreement, and 
professed a willingness to perform it. . After this, the plaintiff removed from 
the State, and for six years took no steps towards the completion of the 
contract, during which time the defendant put valuable improvements on 

~ the land, 1n 1854, the plaintiff filed his bill for a specific performance. 
Held that the plaintiff had laid by too long, and that he was not entitled toa 
specific performance. 


Cavsr removed from the Court of Equity of Haywood county. 

In the year 1844, the defendant entered into a parol agree- 
ment to sell and convey to the plaintiff a small body of land, 
the subject of this suit, including a mill seat, and, as a consid- 
eration, the plaintiff was to give the defendant credit for the 
price out of a claim for attorneys’ fees, which the latter owed 
the former. In 1848, the plaintiff wrote to the defendant, in- 
closing him a blank deed, and stating that he wished the 
matter brought teaclose. This letter was accompanied with a 
survey which the plaintiff had had made by the county surveyor. 
Upon the reception of this letter, the defendant sent a letter 
in reply, in which he recognised the parol contract as stated 
in plaintiff's letter, and professed his willingness to abide by 
and perform the same, but asked a little time to ride round 
the premises, to satisfy himself that the survey sent him was 
accurate. Nothing further was done by either party towards 
executing the agreement until the year 1854, when the plain- 
tiff demanded a specific performance, and shortly afterwards 
filed this bill to enforce it. 

The defendant answered that, very shortly after the above 
recited letter was written, the plaintiff removed from the State, 
and took no steps towards complying with the terms of their 
agreement, and that he believed from his conduct, he had 
abandoned all purpose of claiming a fulfillment of their bar- 
gain; that acting on this impression, he had, himself, gone 
on to improve the land, and had expended considerable sums 
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of money in doing so, and insisted that it would be unreasona- 
ble at this late day to compel him to make such conveyance. 

There was replication, and proofs were taken, which fully 
sustain the defendant’s averments. The cause was set down 
for hearing and sent to this Court. 


Jos. P. Jordan, for the plaintiff. 
Baater, for the defendant. 


Nasu, C. J. The bill is filed to procure aspecifie perform- 
ance of a contract for the sale of land. The contract was made 
in 1844, and was by parol. The bill was filed at Fall Term, 
1854, of Haywood Court of Equity. In his bill, the plaintiff 
states that, in 1848, he made a written demand on the defend- 
ant to execute his contract by conveying to him the land pre- 
viously sold, which the defendant declined doing at that time. 
The plaintiff soon thereafter, as shown by the testimony, left 
the State, and did not return until 1854, when the bill was 
filed. In the mean time, the defendant, as he states in his 
answer, believing that the plaintiff had abandoned his. con- 
tract and did not wish to proceed in it, expended a considera- 
ble amount of money in improving the land. The plaintiff 
can not sustain his bill. 

When, in a contract, a particular time is specified for the 
performance of an act, time becomes, or may become, of its 
essence ; if, however, no time is specified, within which a per- 
formance is to be made, the party to the contract who wishes 
to enforce a specific performance, must come forward within 
a reasonable time to demand it. The contract. was made in 
1844, and the bill not filed until 1854, ten years thereafter. 
A portion of this time is not to be counted, to wit, from 1844 
to 1848—four years. From 1848 to the filing of the bill is six 
years, during which the plaintiff makes no effort to enforce 
his rights; on the contrary, he leaves the State, and does not 
return until 1854, just before the bill is filed. The defendant 
was well justified in believing that the plaintiff had abandon- 
ed his contract, and that he was at liberty to proceed in im- 
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proving the land. It would be doing injustice to the defend- 
ant, after such delay on the part of the plaintiff, and after he 
had dealt with the land as if discharged from ‘his contract, to 
permit the plaintiff to come forward and insist upon a specific 
performance. What is reasonable time within which such a 
claim as this is to be preferred, the Court must decide under 
the circumstances ; and we are of the opinion that the plain- 
tiff has laid by too long, and that he has not preferred his 
claim within reasonable time. See, McDowell and others v. 
Sims, 6 Ire. Eq. 276. Admitting that the letter of defendant 
in 1848 bound him, there was nothing to bind the plaintiff, 
and it would be unreasonable to keep the defendant bound for 
six years. A/izell v. Burnett, 4 Jones’ Rep. 249. 


Per Curiam, Bill dismissed with costs. 








TILMAN BLALOCK and another against WILLIAM A. PEAKE and others, 


Where the sureties of a sheriff have had to pay money for the default of a 
deputy, in not taking a bail-bond from a defendant in a writ, they have a 
right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to indemnify himself against the consequences of the 
same default. 


Cause removed from the Court of Equity of Yancy county. 

The bill alleges that one John J. Evans sued out a writ in 
the county court of Yancy, against the defendant Abner Hal- 
comb, and one Henry 8. Haleomb, which was duly executed 
on the defendants therein named, by the defendant William 
A. Peake, as the deputy of Thomas Wilson, the then sheriff 
of that county, on the 10th of May, 1840; that Peake failed 
to take a bail-bond from the Halcombs, and by reason of such 
default, the plaintiff Evans ran a sci. fa. against Wilson, the 
sheriff, to subject him as special bail of the Haleombs, on 
which he recovered judgment for ——, being the amount of the 
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judgment, with interest and costs, which Evans had reeovered 
in his action against Abner and Henry Halcomb. This judg- 
ment was rendered at Fall Term, 1848, of the Superior Court. 

At October Term, 1839, of Yancy county court, Wilson, the 
sheriff, renewed his bond, and gave the plaintiffs, Tilman Bla- 
leck and Thomas Baker, as his sureties, which bond continued 
in force until October Term, 1840. Immediately after the 
renewal of his bond as sheriff, Wilson appointed the defendant 
William A. Peake his deputy for that year, and took a bond 
for the faithful performance of his duty, with Abner Ialeomb 
and one Willie C. Bailey as his sureties; that previously to 
the term at which Evans’ judgment against Wilson was re- 
covered, to wit, the Fall Term, 1848, of Yancy Superior Court, 
Wilson had become insolvent, and left the State without pay- 
ing this recovery; that Evans then sued on the official bond 
of the sheriff, and recovered in the Superior Court from his 
sureties, the plaintiffs Blalock and Baker, the unsatisfied 
amount which he had recovered from Wilson, the sheriff, in 
1848, (vide Lvans v. Blalock, 2 Jones’ Rep. 377); that Wil- 
son is dead, insolvent, and Blalock has administered on lis 
estate, and made himself a party to this suit in that charaeter ; 
that the defendants Haleomb and Bailey are citizens of Ten- 
nessee, and are both insolvent; that Peake is an inhabitant of 
Madison county, and is amenable to the jurisdiction of the 
court; that the said Peake, by a bill in equity, which he filed 
in said county against Abner Halecomb, has secured certain 
property which is in his hands, to indemnify himself from loss, 
by reason of not taking a bail-bond from the said Ialcomb. 

The prayer is that the plaintiffs may be subrogated to alk 
the rights of Wilson, the sheriff, against the defendants, and 
that the fund provided. by Peake for his indemnity, may be 
subjected for the indemnification of the plaintiffs who have 
paid the debt. 

There was a demurrer, and a joinder in demurrer. 

The cause being'set down for argument was sent to this 
Court. 
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Gaither and J. W. Woodfin, for the plaintiffs. 
Avery, for the defendants. 


Pearson, J. When the sureties of a sheriff are compelled 
to pay money by reason of the -default of a deputy who has 
given a bond with sureties to the sheriff for the faithful dis- 
charge of his duties, the applicafion of the doctrine of substi- 
tution is established. Brinson v. Thomas, 2 Jones’ Eq. 474. 
This disposes of the demurrer; for a demurrer which is bad 
as to part, is disallowed altogether. As the defendant is ob- 
liged to put in an answer, the Court will not take the trouble 
to look into the bill and point out the parts that need not be 
answered. In this case, the demurrer is also bad as to the 
other part. | 

The sheriff had a right to resort to the fund which his de- 
puty had secured for his indemnity, and the same principle 
of substitution, (which isa very beneficent one, and well caleu- 
lated to promote the ends of justice), gives his sureties an 
equity whereby to reach the fund for their indemnity. 


Per Curtam, Demurrer over-ruled. 





EPHRAIM E. GREENLEE and wife against CHARBES McDOWELL 


Where the same person was administrator of a husband and guardian to the 
heirs of his wife, and he took a receipt, upon a disbursement, in his charac- 
ter of administrator, the onus of converting it into a voucher against his 
wards, on the ground of mistake, is upon him. 

One fund cannot be subjected to the relief of another, upon the principle of 
substitution, unless it be made to appear, clearly, that the former fund was 
liable to the debt which the latter has discharged. 


Cavsr removed from the Court of Equity of Burke county. 
The bill was filed by.the plaintiffs against the defendant as 
their guardian, for an account and settlement of his guardian- 
ship. 
The case was referred to the clerk and master of Burke 
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county, to state an account, which he accordingly did. The 
defendant filed various exceptions to the report, all of which 
were withdrawn in this Court but the one relative to the item in 
the list of vouchers filed, marked No. 4, which is as follows: 

“ Received of Thomas Butler, administrator of W. C. Butler, 
deceased, two hundred and twenty-nine dollars and forty-seven 
cents, in full of one sixth of the amount of a judgment I ob- 
tained in Burke county court, against the estate of Mary Tate, 
administrator, &e., as will fully appear by reference to said 
judgment; and further, I release any further claim I have on 
said W. C. Butler’s estate in said judgment; this 3rd of Au- 
gust, 1844. Samuet Newsanp.” 

A record was produced showing that Samuel Newland sued 
the administrator, de bonis non, of Mary Tate, to the county 
court of Burke, and at the July Term, 1839, recovered a 
judgment for $1035,34, with interest, $266,52, and that the ad- 
ministrator had fully administered, and that there were no 
assets wherewith to satisfy the said debt and costs, and it was 
ordered that a scive facias issue against the heirs-at-law of 
Mary Tate. 

No scire facias appears among the records of Burke county 
court, but extracts from the calendar of causes are made, stat- 
ing a case in favor of “Samuel Newland against the heirs of 
Mary Tate,” with the word “sci. fa.” written opposite to the 
case, which was continued from term to term, from October, 
1839, to April, 1842, when one of these extracts shows that 
the death of William C. Butler was suggested, and at July 
following, is this entry: “Death of W. C. Butler suggest- 
ed—abated as to W. C. Butler. Judgment according to sei. 
fa.,” and on the calendar of January Term, 1843, appears 
as follows: “ Abated as to W. C. Butler and W. J. Tate. 
Judgment according to sci. fa., for $1121,82, of which sum 
$855,30 is principal; to bear int. from July 25, 1839, $12,65 
cost, against the real estate of the heirs-at-law of Mary Tate ; 
stayed twelve months.” 

Thomas Butler was the administrator of W. C. Butler, and the 
guardian of his children, who are the heirs of his wife, and it 
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is contended that the above payment was intended to be made 
by him in the latter capacity, and not in the former. If it 
is allowable to him in the capacity of guardian, the defend- 
ant, who is the surety on his bond, and his successor as guar- 
dian, is entitled to the benefit of it. 

The receipt was rejected by the master, and the defend- 
ant excepted. 


Avery, for the plaintiffs. 
N. W. Woodfin and Gaither, for the defendant. 


Pearson, J. All the exceptions are withdrawn but that 
relative to voucher No. 4. That purports to be a receipt 
given by Samuel Newland to Thomas Butler, administrator 
of William C. Butler, in full of one sixth part of a judgment 
against “the estate of Mary Tate, administrator.” Prima 
facie, therefore, it is not a proper voucher in favor of the de- 
fendant, who stands inthe place of Thomas Butler, as guardian 
of the heirs of William C. Butler. The onus of offering an 
explanation and proving that the sum referred to was properly 
chargeable against the heirs, so as to convert it into a voucher 
for Thomas Butler as guardian, is upon the defendant. We 
concur with the master in the conclusion that these facts have 
not been satisfactorily established, and the exception is over- 
ruled. 

By the way of explanation, it is suggested that the receipt 
was intended to be drawn to Thomas Butler as guardian, and 
was, by mistake of the draftsman, written to him as adminis- 
trator, (he being the administrator of Wm. C. Butler, and also 
guardian of his children.) In support of this position, the de- 
fendant relies on the fact that the debt to Newland was origi- 
nally due by Mrs. Tate, who was the mother of the wife of 
William C. Butler, all three of whom were dead. So that, as 
was contended, William C. Butler was not, in fact, liable for 
the debt, but the liability was upon his wife as one of the 
heirs of Mrs. Tate, and after the death of Mrs. Butler, fell 
upon her heirs, who were the wards of Thomas Butler, and in 
behalf of whom he paid-the money. 
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There are two facts which oppose this suggestion, and tend 
to show that there was no mistake, and that the intention was 
to pay the money as administrator and take a voucher ac- 
cordingly. It appears by the record that Newland took a 
judgment against the administrator of Mrs. Tate, admitting 
the plea of “no assets,” and issued a sci. fa. against her heirs. 
To this, William C. Butler and wife ,were parties defendant. 
It is not shown whether Mrs. Butler died before or after the 
death of her husband. If she survived him, then her heirs 
could not be made liable, unless a judgment was taken against 
her administrator, and the fact established that she left no 
personal estate subject to the payment thereof. 

But if we assume that the husband survived, then it seems 
that the sc?. fa. was still proceeded on against him until his 
death. At April Term, 1842, his death is suggested. At 
July Term following, the sci. fa. was abated as to him. From 
this it would seem that the parties acted under the impression 
that Ae was liable for the debt, and that after his death, his 
administrator paid it as a debt due by his estate. This infer- 
ence is put beyond all question by the fact that, in the receipt 
under consideration, Newland adds a release of all further 
claim on his part against the estate of Wiiliam C. Butler in 
said judgment. 

So, there was no mistake as to the form of the receipt. But 
it was-insisted that although the money was paid, as upon a 
debt of William C. Butler, out of funds belonging to his estate, 
yet, under the doctrine of “substitution,” it can be set up against 
the heirs of Mrs. Butler. If a third person had been the ad- 
ministrator of William C. Butler and made the payment, it 
would have taken a long shoot to reach the heirs of Mrs. 
Butler, upon the principle of substitution or any other princi- 
ple, for a debt of Mrs. Tate. It must be borne in mind that 
the plaintiffs are entitled to the land as the heirs of their 
mother, and do not succeed to it as the heirs of their grand- 
mother. We are at a loss to see any ground upon which 
Thomas Butler can be allowed to take any benefit from the 
accident that he was the administrator of William C. Butler, 
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and also the guardian of the children. But waiving the ob- 
jection that the payment was officious, and admitting that 
an administrator, or guardian, is ‘at liberty to pay off debts 
without incurring the costs of a suit, yet it is clear, that if he 
does so, under circumstances like the present, he is bound to 
prove fully the liability of the fund in regard to which he 
seeks to use the payment as a voucher in his discharge. 

The form of this receipt furnishes an inference, that Wm. C. 
Butler had become liable to pay this debt as a debt of his 
wife; but waiving that difficulty, under the law, as it was at 
the time this transaction took place, land descending to an 
heir was not charged with the debts of the ancestor, except 
for two years after the death. The debt of the ancestor became 
a debt of the heir in respect to the land, and not as a eharge 
on the land so as to be a clog upon alienation, (Rev. Stat. ch. 
63, sec. 15 and 16,) for which the heir might be made liable 
if the personal estate was insuflicient. In order, therefore, to 
reach the heirs of Mrs. Butler, it is necessary to prove that it 
was a debt for which she was liable. Here the defendant 
fails, There was a judgment against the administrator of Mrs. 
Tate, ascertaining the debt so as to bind the heirs, but they 
were not bound on the question of personal assets. Upon the 
sci. fa. they could make up a collateral issue and go into the 
question ; but the sci. fa. was permitted to abate, and that 
question was not passed on in a way to bind Mrs. Butler, and 

we have nothing to supply it. There is no proof before us 
biriding upon the heirs, which shows that the personal estate 
of Mrs. Tate was insufficient to pay this debt in the due course 
of administration. 

Again, suppose it be admitted that this was a debt for 
which Mrs. Butler was liable, then the question is, has the 
liability of the plaintiffs, as her heirs, been established? In 
order to this, it was necessary to take a judgment against her 
administrator, and issue a sci. fa. against her heirs, so as to 
fix them. No such proceedings were had, and there is no 
proof to supply the want of it. For aught that appears, Mrs. 
Butler, supposing her to have died in the life-time of her hus- 
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band, had choses in action, or effects not reduced into pos- 
session by the husband, which would constitute a fund in the 
hands of her administrator, for the payment of her debts. 
This may suggest a reason why the administrator of the hus- 
band paid the debt. But it is sufficient to say, that the de- 
fendant has not made the proof necessary to establish the 
liability of the heirs, so as to entitle him, under the doctrine 
of substitution, to convert this receipt into a voucher for him 
in discharge of the fund with which he is chargeable as the 
guardian of the plaintiffs. 


Per Curr, The exception is over-ruled, and the 
report in all things confirmed. 





JOHN E. PATTON and others against THOMAS 8. PATTON and others. 


Where a legacy is charged with a certain sum, bearing interest from a given 
day, which is long before the death of the testator, but it appearing that 
the said legacy had been advanced to such legatee before the day specified 
for interest to accrue, Zeld that he was properly chargeable with interest 


from that day. 


Perition to rehear a decree, made at August Term, 1856. 
The cause in which this decree was made is reported in 
2nd Jones’ Eq. Rep. 494, which gives a view of all the facts 
necessary to the decision of the questions then arising. It 
becomes necessary, however, to the elucidation of the points 
raised by this petition, to state further, that in the 14th item 
of the will of James Patton, sen’r., he bequeaths as follows: 
“T> my daughter Ann E. Perkins, $5,628, to be paid her 
and her children in equal proportions, at such periods before 
her youngest child shall attain the age of twenty-one years, as 
my son James may, in his)discretion, consider best, with in- 
terest from the first of May, 1837.” * * “Of the legacy 
to my daughter Ann, I direct that two thousand shall be paid 
by my four sons (John, James, Thomas and Benjamin,) in 
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equal proportions—$500 each, out of the legacies to them 
given.” The will was dated on 1st of October, 1835, and the 
testator died in 1845. 

In the report of the commissioner, if appears that John E. 
Patton was charged, by him, with interest on the $500 which 
he was directed by the will to contribute to the legacy of his 
sister, Mrs. Perkins, (now Mrs. Smith,) from 1st of May, 1837, 
he having had possession of the property bequeathed, during 
the whole time since 1835, which more than doubled the 
amount, being in the aggegate $1070. In their argument to 
the Court, the petitioners’ counsel contrasted the magnitude of 
this sum with that against Thomas 8S. Patton, upon which in- 
terest was only counted from 1845, the time when he came 
to the enjoyment of his legacy. See Patton v. Patton, ubi 
supra. The prayer is to modify the decree so as to allow in- 
terest on his part of the legacy to Mrs. Smith from the year 
1845, the date of the testator’s death. 


Gaither and N. W. Woodfin, for plaintiffs. 
Baxter and Avery, for defendants. 


Bartiz, J. There is no error in the decree so far as it af- 
fects John E. Patton. The testator, whose will was made in 
1835, gave him, by the 2nd item, a considerable amount of 
property, consisting of both real and personal estate, which 
he says he had already put him in possession of, and which, 
of course, he was then enjoying. In the 14th item, the testa- 
tor gives to his danghter Ann and her children a large legacy, 
to be paid with interest from the first day of May, 1837, and 
says that, of that legacy, his four sons shall each pay $500 
out of the legacies given to them. The clerk and master was 
therefore right in charging John E. Patton with interest from 
the 1st day of May, 1837, as shown by his report. 

The testator gave to his son Thomas, directly, but a very 
small legacy, to wit: the stock, &c., on the Swannanoah Farm, 
and in consequence of the dealings between him and his bro- 
ther James, the executor, he did not get the benefit of it as a 
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legacy until the death of the testator in 1845, it being shown 
by the report, that interest is calculated in his favor from that 
time only. It would seem, then, to be just that he should not 
be charged with interest on the legacy to his sister until that 
time. But if that is not so, still John has no right to take 
exception, as he is clearly chargeable with interest from the 
time mentioned in the will, to wit, the Ist of May, 1837. His 
petition to rehear, must therefore be dismissed. 

We have referred to the decree so far as it affects Thomas, 
for the purpose, only, of explaining the reasons why we over- 
rule the petition of John E. Patton. We cannot give any 
direct opinion upon the case of Thomas, until it is properly 
brought before us. 


Per Crrram, Petition to rehear dismissed. 





JOHN R. DYCHE against A. J. PATTON and others. 


This Court will not set aside a verdict obtained in a court of law by perjury, 
and order a new trial, unless the witness, on whose testimony the verdict 
was given, has been convicted of perjury, or has died since the trial, so that 
his conviction is rendered impossible. 


Cavsetransmitted from the Court of Equity of C’.erokee county. 

The bill alleges that the plaintiffs were sued in an action of 
trover, by the defendant, to the Superior Court of Macon county, 
for the conversion of certain store-goods, to which the defend- 
ant set up title as a purchaser from Morris and Colvert; that 
the plaintiffs were constables in the county of Cherokee, and 
having judgments and executions in their hands against the 
said firm of Morris and Colvert, they levied upon these goods, 
and having sold them, applied the proceeds to the satisfaction 
of the executions in their hands; that upon the trial of this 
suit, one Gideon F. Morris, the father of J. C. Morris, one of 
the said firm of Morris and Colvert, appeared as a witness in 
behalf of the plaintiff in that suit, and falsely and corruptly 
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swore that he, acting as the agent of the said J. ©. Morris, 
made a bona fide sale of all the said store-goods to the plain- 
tiff, before the executions in their hands were levied on the 
same, and before any lien attached on the said goods in favor 
of these executions ; that by means of the said false oath, the 
said A. J. Patton was enabled to recover, and did recover, 
from the plaintiffs, a large sum of money, to wit, the sum of 
$550, with costs of suit, amounting in all to $741; that the 
said A. J. Patton well knew that the said oath of the said G. 
F. Morris was false, and that he wilfully and corruptly sub- 
orned and procured the witness Morris, thus falsely to testify 
in his behalf; that plaintiffs had just found out, during the 
week in which the bill was filed, that they could prove the 
falsity of the testimony given by- the said G. F. Morris on 
the trial aforesaid ; that they are now able to make such proof. 

They pray for an injunction, and for such other and further 
relief as the nature of tlreir case may require, and to the Court 
may seem meet. 

The answers of the defendants denied fully the facts alleged; 
and at the August Term, 1852, of the Supreme Court, the judg- 
ment dissolving the injunction previously obtained, was affirm- 
ed:. (See 8th Ire. Eq. Rep. 595.) 

The bill was continued over as an original bill, and testi- 
mony taken in the cause; but as the opinion of the Court pro- 
ceeds on the wunt of equity in the ‘plaintiff’s bill, it is not 
deemed necessary to note further the facts stated in the an- 
swers or the proofs. 

The cause being set down for hearing, was sent to this 
Court for trial. 


J. W. Woodfin, for the plaintiff. 
‘Baster, for the defendants. 


Nasu, C. J. The bill, in substance, is to procure a new 
trial of a cause which had been previously tried between the 
parties, inthe Superior Court of Macon county, upon the 
ground, that the verdict was obtained on the evidence of 

13 
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one Gideon Morris, who had committed perjury in swearing 
to the facts he did. The bill charges that the defendants, Pat- 
ton and Colvert, were guilty of subornation of perjury, in 
procuring Morris, to give such evidence. The power of a 
court of equity to interfere, by granting a new trial, when 
the judgment had been obtained, at law, by perjury, is not 
denied. This doctrine was recognised in this Court, in the 
case of Peagram v. King, 2 Hawks’ Rep. 605. There, the bill 
charged that the verdict had been obtained by the perjury of 
one Jenks, who had confessed it on his dying bed, and a short 
time before hisdeath. The Court granted the relief prayed 
for; but his Honor, Chief Justice Tayior, in pronouncing 
the opinion of the Court, observes, that “the death of Jenks, 
the witness, before the complainant knew by what witness 
his declaration could be shown, rendered a prosecution im- 
possible.” This was said in answer to acase cited in the argu- 
ment by the counsel of the defendant. The case was Zorry 
v. Young, Prec. in Ch. 193, in which the Lord Keeper de- 
clared “ that the relief must be grounded. upon new matter, 
and not what was tried before. When it consists in swearing 
only, I will never grant a new trial, unless it appear by deed 
or writing, or that the witness upon whose testimony the ver- 
dict was given, has been convicted of perjury.” It is evident 
from what fell from the Court in Peagram’s.case, that such 
would have been their decision, but for the death of Jenks, 
the perjured witness. The power, so to interfere by a court 
of equity, in granting a new trial in a case at law, is one ca- 
pable of great abuse, and has always been exercised with 
great caution, and ought never to be applied to any case 
where the party applying has been guilty of any laches. In 
2 Vernon’s Rep. 240, a judgment was obtained at law upon a 
forged bond, and the defendant was surprised ; in consequence 
of all the pretended witnesses to the bond being dead, a new 
trial was granted. 

In this case, Morris, the witness, and Patton and Colvert, 
the alleged suborners, are all alive, so far as the case discloses 
the fact, and are now all within the jurisdiction of the Su- 
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perior Court of law of Macon county. ‘The plaintiffs have not 
prosecuted them for perjury, or for subornation of perjury, 
nor given any reason for not doingso. Public convenience, 
as well as private interests, require that there shonld be an 
end of litigation. “It results (says the able counsel for the 
defendant in Peagram’s case) from the palpable truth of the 
position, that a second, or a third, or any number of trials, 
will not, and cannot, in the nature of things, ensure a final 
decision absolutely just.” 

Let the plaintiffs come before the Court, armed with the 
recorded proof of the perjury alleged to have been commit- 
ted by Morris, the witness, and his case will then bé entitled 
to the consideration of the Court. 


Per Curiam, Bill dismissed. 








PEYTON COLVARD against JOHN WAUGH, Zeecutor. 


To convert an absolute conveyance into a security for money, there must be 
facts and circumstances dehors the deed, showing that it was so intended, 
and proof of the declaration of the parties alone will not be sufficient. 

Where there was an indefinite time, within which the mortgagor was to redeem 
a slave, which was left in his possession, under a special agreentent, the 
statute of 1830 begins to run from the time the mortgagee gets possession 

of the slave. 

Cavse removed from the Court of Equity of Wilkes county. 
The plaintiff alleges that, in 1845, being greatly in want of 

money, there being several executions in the hands of ‘the 

sheriff of Wilkes county, which had been levied on a valuable 
slavey Wesley, he applied to the defendant’s intestate, Wm. 

P. Waugh, to befriend him with a loan of money, to wit, $500, 

and that he agreed to do so; that they were in the act of 

counting the money, when the sheriff informed them that he 
would not release the boy Wesley, unless $600 was paid to 
him, for that was the amount of the executions in his hands; 
that thereupon a different arrangement was made, when it 
was agreed that Waugh should ‘bid off the boy Wesley, and 
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should hold him as security for the money he should have to 
pay for him at the sheriff’s sale; that Wangh, the intestate, 
did bid off the said slave, and took the sheriff’s bill of sale for 
same at $530; that.a part.of the agreement was, that the ser- 
vices of the boy Wesley shoutd go for the interest of the mo- 
ney. The said slave-went back into the possession of the said 
Colvard after the sale, and remained with him for about two 
years, when he was claimed by Wangh to work for the inter- 
est as stipulated in the agreement, and that he was then ac- 
cordingly surrendered, and remained in defendant’s possession 
until the year 1855, when this bill was filed; that plaintiff was 
not able to redeem the said boy before that time. The prayer 
is to have the transaction declared a mortgage, and that 
plaintiff may have an account of the services, and that he 
may be relieved from the usurious contract to give the servi- 
ces of Wesley for the interest of the money. 

The defendant answered, denying the trust; and by way of 
explaining the fact that the slave went back into the plaintiff's 
possession, he set forth a written contract of hire, whereby it 
was agreed that the boy Wesley should remain with the plain- 
tiff at a given hire. 

There was replication to the answer, and proofs taken, and 
the eause being set down for hearing, was sent to this Court. 


Boyden, Jones and Neat, for the plaintiff. 
Mitchell, for the defendant. 


Nasu, C. J. The bill is filed to convert a deed, absolute 
on its face, into a mortgage, upon the ground that it was ‘in- 
tended by the parties to be asecurity for money loaned. The 
plaintiff alleges that several executions were in the hands of 
the sheriff against him, and levied by him on a negro boy 
named Wesley; that on the day of sale he applied to Wm. P. 
Waugh, the testator of the defendant, to lend him the amount 
needed, to wit, $500, which he agreed to do, and while he was 
in the act of counting out the money, the sheriff informed the 
parties that the money to be raised amounted to six hundred 
dollars, when the counting was stopped, and a new arrange- 
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ment entered into, whereby it was agreed that the sale should 
proceed, the testator should purchase the negro, take the bill 
of sale to himself, and hold the slave as security for the mo- 
ney advanced ; all of which was done. The answer filed by 
the defendant, Waugh, the executor, does not admit the alleg- 
ed fact of the agreement of the parties to treat the deed as a 
security for the money: advanced, but insists that his testator 
always held and claimed the boy as his absolute property. 
The deed from the sheriff to W. P. Waugh is absolute upon 
its face. To convert such a deed into a security for money 
lent, it must be shown by facts and circumstances dehors the 
deed, tliat such was the fact, and those facts.and cireumstances 
must be such as, to the apprehension of men versed in busi- 
ness, and judicial minds, are incompatible with the idea of an 
absolute purchase, and leave no fair doubt that asecurity only 
was intended. But parol evidence by itself that,.at the time 
of its execution, it was agreed it should be a mortgage, will 
not answer. Blackwell v. Overby; 6 Ire. Eq. 38. The only 
fact, or the material fact relied on here by the plaintiff, is that 
he remained two years in possession of the slave Wesley. 
This, however, is explained by the answer. It alleges that it 
was agreed subsequently to the sale, that Wesley should remain 
in his possession for two years at a stipulated price per annum, 
for which he gave his notes. 

The allegation in the bill, then, that the bill of sale was 
taken as security for the money alleged to be lent, is not sus- 
tained by such testimony as authorises this Court to declare 
such to have been the fact; more particularly as the bill states 
a change'in the first agreement, and the sale of the negro un- 
der the second. 

If, however, the proofs were such as to authorise the Court 
to make such a declaration, there is another objection fatal to 
the plaintitf’s claim. Ile has come too late to ask the aid of 
the Court. The contract was made in 1845, and the bill was 
tiled in 1855—ten years after. The delay of two years is ex- 
plained by the agreed possession of the plaintiff for two years. 
In 1847, Wm. P. Wangh took possession, making the delayed 
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time eight years. This delay was unreasonable. If the plain- 
tiff could lie by that length of time, he might lie by any 
length of time at his pleasure, according to the maxim in 
equity, once a mortgage always a mortgage, a maxim which 
in its operation as applied to female slaves, has often been at- 
tended with disastrous consequences to mortgagees. To cor- 
rect the grievance, an act was passed by the Legislature at its 
session in 1830, limiting the time to two years, within whieh 
equities of redemptions may be enforced. See Rev. Stat. ch. 
65. By the 19th section, it is provided that, “when a mort- 
gagee remains in possession of personal property for the space 
of two years after the time of performance specified in the 
agreement, or when the mortgagee shall omit, for that space 
of time, after the forfeiture of the mortgage, to file his bill to 
redeem such mortgage, he shall be forever barred of all claim 
in equity to such property.” The first case arising under this 
act was Bailey v. Carter, 7 Ire. Eq. 282, where it was enfore- 
ed. This was followed by Kea v. Council, 2 Jones’ Eq. Rep. 
345. In this case, the plaintiff’s right to redeem, arose as 
soon as the mortgagee took possession of the negro in 1847, 
there being no particular time set when the money was to be 
repaid. The plaintiff comes too late to ask the aid of this 
Court. 


Per Curiam, Bill dismissed. 








OSCAR WILLIS against DANIEL PETERSON and another. 


Proofs taken in a cause, irrelevant to the issues made by the pleadings, will not 
be considered by the Court. ; 


Cavsr removed from the Court of Equity of Rutherford county. 

The plaintiff alleged in his bill, that, in 1849, he made a 
contract with one Elijah Craige, for the purchase of a tract of 
land, on. which the said Craige lived, together with all his 
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stock of cattle, hogs and sheep ;.his corn, fodder, rye and 
wheat, and all his farming tools, &ec, ; that a difticulty having 
arisen between himself and Craige as to the price, he procnr- 
ed the defendant Peterson to go and close the contract, un- 
der an agreement, that they (the plaintiff and Peterson) 
should be joint owners of the. property, and that they should 
carry on the farming business jointly, each paying one half 
of the purchase money; that this contract was reduced to 
writing, under seal, which is set out with the pleadings; that the 
defendant Peterson did conclude the bargain with Craige, 
and gave one hundred dollars in cash, and their joint notes 
tor $400 more, payable in instalments, on a credit of one, two, 
three and four years; that the defendant Craige, not having 
obtained a deed from the legal. owners of the land, Bronson 
and Hoyt, but only a bond to make title, which was assigned 
by the said Craige to Peterson, only, paid one halt of 
the hundred dollars, and Peterson the other half, and that 
they, in the same proportions, paid off the first of the bonds 
given ; that they carried on the farming operation for about 
a year, when the plaintiff left the place in the care of the de- 
tendant Peterson; that the said Peterson having possessed 
himself of a large portion of their joint effects, without the 
knowledge or consent of the plaintiff, re-assigned the said 
title-bond to Craige, and surrendered to him the possession of 
the land. The prayer of the bill is for an account of the 
joint property and effects, which has come into the hands of the 
defendant Peterson, and:a payment of the sum to which the 
detendant is entitled; and that it be declared that one half of 
the said land, now held by Craige, is the property of the plain- 
tiff, and that the same be'sold for a partition and settlement 
between them; also for general relief. 

The defendants both answered. The defendant Craige 
stated, in his answer, that he was in treaty: for the land in 
question, with the plaintitf, but that aserious misunderstand- 
ing having taken place between them, he resolved not to let 
him have the land, and not to have any thing to do with him; 
that afterwards. he did sell to Peterson, and did assign the 
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title-bond of Bronson and. Hoyt to him, and having received 
one hundred dollars down, he took Peterson’s notés, with the 
plaintiff and another as sureties on the credits above-stated; 
that one of these bonds was afterwards paid off, but that 
before the others became due, he became doubtful of the 
solvency of the security he had for his land, and employed an 
agent to get the debt on a safer footing; that the best the 
agent could do was to take back the land for the remainder 
of the debt, which he did by a re-assignment of the title-bond 
above-mentioned; but that he was himself, as was his agent, 
ignorant that the plaintiff had any. interest or concern in the 
land. 

The answer of Peterson substantially admits the allegation 
in the plaintiff’s bill; only he says, that the plaintiff had de- 
clared publicly that he had abandoned the purchase, and 
would have nothing more to do with the matter. 

There was replication to the answers, and proofs taken. The 


depositions taken by Craige tend to show that the re-assign- 
ment of the land, by Peterson, was with the consent of the 
plaintiff. 

The cause was set down for hearing on the bill, answers, 
exhibit and proots, and sent to this Court. 


N. W. Woodfin, tor plaintiff. 
Gaither and Guion, for defendants. 


Pearson, J. The equity of the plaintiff to an account, in 
respect to the defendant Peterson, is not contested. It is 
clear that the deed executed by them, vests in the plaintiff a 
right to one half of the land mentioned in the pleadings. But 
the defendant Craige avers that he took the assignment of 
Peterson, and surrendered the bonds in’consideration thereof, 
Lona fide, and without notice either on his part, or on the part 
of his agent, that Willis had any interest in the land; and to 
make his averment more emphatic, he says, that the assign- 
ment by him to Peterson’ was, with the express’ understand- 
ing, that the plaintiff was to have nothing to do with the pro- 
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perty, or any control or concern therein. It turns out, how- 
ever, upon the evidence, that, in despite of this understanding, 
Peterson executed the deed whereby the plaintiff did acquire 
an interest in one half of the land as well as the other proper- 
ty, and thereupon the defendant Craige, finding that the effet 
of this deed was to vest an interest in the plaintiff, (his refusal 
to have any thing to do with him, and his stipulation to that 
effect with his co-defendant, to the contrary notwithstanding,) 
attempts to shift his ground and take the position, that the 
re-assignment by Peterson to him was done with the consent 
of the plaintiff. 

In regard to this new matter of defense, much evidence is 
taken on both sides; but we are not at liberty to consider it, 
because it is irrelevant to the issues madé by the pleadings. 
“ Proof without an allegation is of no more effect than alle- 
gation without proof.” This case furnishes a striking illus- 
tration of the propriety of the rule. It is not adopted simply 
for the purpose of preventing the opposite party from being 
taken by surprise, but reaches further, and is relied on as a 
means of deterring parties, whether plaintiffs or defendants, 
from an attempt at imposition. For ifthe evidence runs ahead 
of the allegation, there is reason to consider it false, as every 
one is presumed to allege his cause of complaint, or his de- 
fense, as strongly in his own favor as he can, consistently with 
the truth; and if the evidence proves a matter which the party 
has not ventured to allege, but more especially if the evidence 
proves a matter which, as in our case, is inconsistent with the 
allegation of the party, and shows it to be false, then the effect 
of the rule is, that he stands convicted by his own showing. 
It is unnecessary to consider the other points made on the 


argument. 


Per Crriay, Decree accordingly. 





